
FUNDING

FUNDINGFUNDINGFUNDING

AGREEMENT

AGREEMENTAGREEMENTAGREEMENT

BETWEEN

BETWEENBETWEENBETWEEN

THE

THETHETHE

CITY

CITYCITYCITY

OF

OFOFOF

REDLANDS

REDLANDSREDLANDSREDLANDS

AND

ANDANDAND

NORTH

NORTHNORTHNORTH

AMERICAN

AMERICANAMERICANAMERICAN

BIOMASS

BIOMASSBIOMASSBIOMASS

COMPANY,

COMPANY,COMPANY,COMPANY,

LLC

LLCLLCLLC

This

ThisThisThis

funding

fundingfundingfunding

agreement

agreementagreementagreement

("Agreement")

("Agreement")("Agreement")("Agreement")

is

isisis

made

mademademade

and

andandand

entered

enteredenteredentered

into

intointointo

this

thisthisthis

15th

15th15th15th

day

daydayday

of

ofofof

March,

March,March,March,

2011

201120112011

("Effective

("Effective("Effective("Effective

Date"),

Date"),Date"),Date"),

by

bybyby

and

andandand

between

betweenbetweenbetween

the

thethethe

City

CityCityCity

of

ofofof

Redlands,

Redlands,Redlands,Redlands,

a

aaa

municipal

municipalmunicipalmunicipal

corporation

corporationcorporationcorporation

(hereinafter

(hereinafter(hereinafter(hereinafter

"City")

"City")"City")"City")

and

andandand

North

NorthNorthNorth

American

AmericanAmericanAmerican

Biomass

BiomassBiomassBiomass

Company,

Company,Company,Company,

LLC

LLCLLCLLC

(hereinafter

(hereinafter(hereinafter(hereinafter

"NABC").

"NABC")."NABC")."NABC").

City

CityCityCity

and

andandand

NABC

NABCNABCNABC

are

areareare

sometimes

sometimessometimessometimes

individually

individuallyindividuallyindividually

referred

referredreferredreferred

to

tototo

herein

hereinhereinherein

as

asasas

a

aaa

"Party"

"Party""Party""Party"

and,

and,and,and,

together,

together,together,together,

as

asasas

the

thethethe

"Parties."

"Parties.""Parties.""Parties."

RECITALS

RECITALSRECITALSRECITALS

WHEREAS,

WHEREAS,WHEREAS,WHEREAS,

NABC

NABCNABCNABC

desires

desiresdesiresdesires

to

tototo

produce

produceproduceproduce

energy

energyenergyenergy

from

fromfromfrom

City's

City'sCity'sCity's

California

CaliforniaCaliforniaCalifornia

Street

StreetStreetStreet

Landfill

LandfillLandfillLandfill

gas

gasgasgas

and

andandand

wastewater

wastewaterwastewaterwastewater

treatment

treatmenttreatmenttreatment

plant

plantplantplant

digester

digesterdigesterdigester

gas,

gas,gas,gas,

and

andandand

desires

desiresdesiresdesires

to

tototo

construct

constructconstructconstruct

a

aaa

gasification

gasificationgasificationgasification

facility

facilityfacilityfacility

in

ininin

proximity

proximityproximityproximity

to

tototo

City's

City'sCity'sCity's

wastewater

wastewaterwastewaterwastewater

treatment

treatmenttreatmenttreatment

plant

plantplantplant

(the

(the(the(the

"Project");

"Project");"Project");"Project");

and

andandand

WHEREAS,

WHEREAS,WHEREAS,WHEREAS,

NABC

NABCNABCNABC

has

hashashas

entered

enteredenteredentered

into

intointointo

a

aaa

Memorandum

MemorandumMemorandumMemorandum

of

ofofof

Understanding

UnderstandingUnderstandingUnderstanding

("MOU")

("MOU")("MOU")("MOU")

with

withwithwith

City,

City,City,City,

dated

dateddateddated

February

FebruaryFebruaryFebruary

1,

1,1,1,

2011,

2011,2011,2011,

pursuant

pursuantpursuantpursuant

to

tototo

which

whichwhichwhich

NABC

NABCNABCNABC

and

andandand

City

CityCityCity

will

willwillwill

undertake

undertakeundertakeundertake

exclusive

exclusiveexclusiveexclusive

negotiations

negotiationsnegotiationsnegotiations

on

ononon

the

thethethe

possible

possiblepossiblepossible

leasing

leasingleasingleasing

of

ofofof

City-owned

City-ownedCity-ownedCity-owned

property

propertypropertyproperty

to

tototo

NABC;

NABC;NABC;NABC;

and

andandand

WHEREAS,

WHEREAS,WHEREAS,WHEREAS,

the

thethethe

MOU

MOUMOUMOU

further

furtherfurtherfurther

provides

providesprovidesprovides

that

thatthatthat

NABC

NABCNABCNABC

shall

shallshallshall

enter

enterenterenter

into

intointointo

a

aaa

funding

fundingfundingfunding

agreement

agreementagreementagreement

with

withwithwith

City

CityCityCity

to

tototo

pay

paypaypay

any

anyanyany

costs

costscostscosts

incurred

incurredincurredincurred

by

bybyby

City

CityCityCity

for

forforfor

specialized

specializedspecializedspecialized

technical,

technical,technical,technical,

financial

financialfinancialfinancial

and

andandand

legal

legallegallegal

consultants

consultantsconsultantsconsultants

in

ininin

connection

connectionconnectionconnection

with

withwithwith

City's

City'sCity'sCity's

review

reviewreviewreview

of

ofofof

the

thethethe

proceedings

proceedingsproceedingsproceedings

for,

for,for,for,

and

andandand

proposed

proposedproposedproposed

construction

constructionconstructionconstruction

of,

of,of,of,

the

thethethe

Project;

Project;Project;Project;

and

andandand

WHEREAS,

WHEREAS,WHEREAS,WHEREAS,

NABC's

NABC'sNABC'sNABC's

entry

entryentryentry

into

intointointo

an

ananan

execution

executionexecutionexecution

of

ofofof

a

aaa

funding

fundingfundingfunding

agreement

agreementagreementagreement

with

withwithwith

City

CityCityCity

is

isisis

an

ananan

express

expressexpressexpress

condition

conditionconditioncondition

precedent

precedentprecedentprecedent

to

tototo

City's

City'sCity'sCity's

leasing

leasingleasingleasing

of

ofofof

the

thethethe

property

propertypropertyproperty

to

tototo

NABC,

NABC,NABC,NABC,

and

andandand

WHEREAS,

WHEREAS,WHEREAS,WHEREAS,

by

bybyby

executing

executingexecutingexecuting

this

thisthisthis

Agreement,

Agreement,Agreement,Agreement,

NABC

NABCNABCNABC

agrees

agreesagreesagrees

to

tototo

advance

advanceadvanceadvance

payment,

payment,payment,payment,

in

ininin

an

ananan

amount

amountamountamount

not

notnotnot

to

tototo

exceed

exceedexceedexceed

Two

TwoTwoTwo

Hundred

HundredHundredHundred

Thousand

ThousandThousandThousand

Dollars

DollarsDollarsDollars

($200,000),

($200,000),($200,000),($200,000),

for

forforfor

the

thethethe

costs

costscostscosts

and

andandand

expenses

expensesexpensesexpenses

City

CityCityCity

incurs

incursincursincurs

in

ininin

connection

connectionconnectionconnection

with

withwithwith

City's

City'sCity'sCity's

retention

retentionretentionretention

of

ofofof

specialized

specializedspecializedspecialized

technical,

technical,technical,technical,

legal

legallegallegal

and

andandand

financial

financialfinancialfinancial

consultants

consultantsconsultantsconsultants

in

ininin

connection

connectionconnectionconnection

with

withwithwith

City's

City'sCity'sCity's

review

reviewreviewreview

of

ofofof

NABC's

NABC'sNABC'sNABC's

Project;

Project;Project;Project;

NOW,

NOW,NOW,NOW,

THEREFORE,

THEREFORE,THEREFORE,THEREFORE,

in

ininin

consideration

considerationconsiderationconsideration

of

ofofof

the

thethethe

mutual

mutualmutualmutual

promises

promisespromisespromises

contained

containedcontainedcontained

herein,

herein,herein,herein,

the

thethethe

City

CityCityCity

of

ofofof

Redlands

RedlandsRedlandsRedlands

and

andandand

North

NorthNorthNorth

American

AmericanAmericanAmerican

Biomass

BiomassBiomassBiomass

Company,

Company,Company,Company,

LLC

LLCLLCLLC

agree

agreeagreeagree

as

asasas

follows:

follows:follows:follows:

AGREEMENT

AGREEMENTAGREEMENTAGREEMENT

Section

SectionSectionSection

1.

1.1.1.

Funding

FundingFundingFunding

Obligation.

Obligation.Obligation.Obligation.

Within

WithinWithinWithin

ten

tententen

(10)

(10)(10)(10)

days

daysdaysdays

of

ofofof

the

thethethe

date

datedatedate

of

ofofof

the

thethethe

written

writtenwrittenwritten

request

requestrequestrequest

of

ofofof

City,

City,City,City,

NABC

NABCNABCNABC

shall

shallshallshall

deposit

depositdepositdeposit

the

thethethe

sum

sumsumsum

of

ofofof

Two

TwoTwoTwo

Hundred

HundredHundredHundred

Thousand

ThousandThousandThousand

Dollars

DollarsDollarsDollars

($200,000)

($200,000)($200,000)($200,000)

(the

(the(the(the

"Deposit")

"Deposit")"Deposit")"Deposit")

with

withwithwith

City.

City.City.City.

The

TheTheThe

Deposit

DepositDepositDeposit

will

willwillwill

be

bebebe

applied

appliedappliedapplied

towards

towardstowardstowards

the

thethethe

costs

costscostscosts

incurred

incurredincurredincurred

by

bybyby

City

CityCityCity

in

ininin

connection

connectionconnectionconnection

with

withwithwith

City's

City'sCity'sCity's

retention

retentionretentionretention

of

ofofof

specialized

specializedspecializedspecialized

technical,

technical,technical,technical,

legal

legallegallegal

and

andandand

financial

financialfinancialfinancial

consultants

consultantsconsultantsconsultants

who

whowhowho

will

willwillwill

assist

assistassistassist

City

CityCityCity

with

withwithwith

its

itsitsits

review

reviewreviewreview

of

ofofof

the

thethethe

Project.

Project.Project.Project.

In

InInIn

the

thethethe

event

eventeventevent

that

thatthatthat

this

thisthisthis

Agreement

AgreementAgreementAgreement

is

isisis

terminated

terminatedterminatedterminated

for

forforfor

any

anyanyany

reason,

reason,reason,reason,

City

CityCityCity

shall

shallshallshall

immediately

immediatelyimmediatelyimmediately

refund

refundrefundrefund

any

anyanyany

unused

unusedunusedunused

portion

portionportionportion

of

ofofof

the

thethethe

Deposit

DepositDepositDeposit

to

tototo

NABC.

NABC.NABC.NABC.
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City

CityCityCity

shall

shallshallshall

also

alsoalsoalso

notify

notifynotifynotify

NABC

NABCNABCNABC

in

ininin

writing

writingwritingwriting

upon

uponuponupon

remitting

remittingremittingremitting

any

anyanyany

payments

paymentspaymentspayments

to

tototo

the

thethethe

consultants,

consultants,consultants,consultants,

which

whichwhichwhich

notification

notificationnotificationnotification

shall

shallshallshall

include

includeincludeinclude

a

aaa

general

generalgeneralgeneral

description

descriptiondescriptiondescription

of

ofofof

the

thethethe

services

servicesservicesservices

performed

performedperformedperformed

by

bybyby

the

thethethe

consultants

consultantsconsultantsconsultants

and

andandand

the

thethethe

amounts

amountsamountsamounts

paid

paidpaidpaid

for

forforfor

such

suchsuchsuch

services.

services.services.services.

Section

SectionSectionSection

2.

2.2.2.

Compliance

ComplianceComplianceCompliance

Required.

Required.Required.Required.

NABC

NABCNABCNABC

acknowledges

acknowledgesacknowledgesacknowledges

that

thatthatthat

City

CityCityCity

may

maymaymay

require

requirerequirerequire

NABC

NABCNABCNABC

to

tototo

supply

supplysupplysupply

data

datadatadata

and

andandand

information

informationinformationinformation

to

tototo

determine

determinedeterminedetermine

whether

whetherwhetherwhether

the

thethethe

Project

ProjectProjectProject

is

isisis

feasible.

feasible.feasible.feasible.

NABC

NABCNABCNABC

shall

shallshallshall

promptly

promptlypromptlypromptly

comply

complycomplycomply

with

withwithwith

all

allallall

such

suchsuchsuch

requests

requestsrequestsrequests

by

bybyby

City.

City.City.City.

Section

SectionSectionSection

3.

3.3.3.

Failure

FailureFailureFailure

to

tototo

Comply.

Comply.Comply.Comply.

If,

If,If,If,

at

atatat

any

anyanyany

time,

time,time,time,

in

ininin

City's

City'sCity'sCity's

sole

solesolesole

discretion,

discretion,discretion,discretion,

NABC

NABCNABCNABC

unreasonably

unreasonablyunreasonablyunreasonably

delays

delaysdelaysdelays

in

ininin

advancing

advancingadvancingadvancing

monies

moniesmoniesmonies

as

asasas

requested

requestedrequestedrequested

by

bybyby

City,

City,City,City,

or

ororor

paying

payingpayingpaying

any

anyanyany

invoice

invoiceinvoiceinvoice

from

fromfromfrom

City

CityCityCity

when

whenwhenwhen

due,

due,due,due,

NABC

NABCNABCNABC

acknowledges

acknowledgesacknowledgesacknowledges

and

andandand

agrees

agreesagreesagrees

that

thatthatthat

City

CityCityCity

may,

may,may,may,

without

withoutwithoutwithout

liability

liabilityliabilityliability

to

tototo

NABC,

NABC,NABC,NABC,

cease

ceaseceasecease

City's

City'sCity'sCity's

review

reviewreviewreview

and

andandand

processing

processingprocessingprocessing

of

ofofof

NABC's

NABC'sNABC'sNABC's

proposed

proposedproposedproposed

Project.

Project.Project.Project.

Section

SectionSectionSection

4.

4.4.4.

Notices.

Notices.Notices.Notices.

All

AllAllAll

notices

noticesnoticesnotices

given

givengivengiven

pursuant

pursuantpursuantpursuant

to

tototo

this

thisthisthis

Agreement

AgreementAgreementAgreement

shall

shallshallshall

be

bebebe

in

ininin

writing

writingwritingwriting

and

andandand

may

maymaymay

be

bebebe

given

givengivengiven

by

bybyby

personal

personalpersonalpersonal

delivery

deliverydeliverydelivery

or

ororor

by

bybyby

mail.

mail.mail.mail.

Notices,

Notices,Notices,Notices,

sent

sentsentsent

by

bybyby

mail

mailmailmail

shall

shallshallshall

be

bebebe

addressed

addressedaddressedaddressed

as

asasas

follows:

follows:follows:follows:

City

CityCityCity

NABC

NABCNABCNABC

Les

LesLesLes

Jolly

JollyJollyJolly

Graeme

GraemeGraemeGraeme

Bethell

BethellBethellBethell

Interim

InterimInterimInterim

Quality

QualityQualityQuality

of

ofofof

Life

LifeLifeLife

Director

DirectorDirectorDirector

North

NorthNorthNorth

American

AmericanAmericanAmerican

Biomass

BiomassBiomassBiomass

Company,

Company,Company,Company,

LLC

LLCLLCLLC

Quality

QualityQualityQuality

of

ofofof

Life

LifeLifeLife

Department

DepartmentDepartmentDepartment

133

133133133

-

---

1335

133513351335

Bear

BearBearBear

Mountain

MountainMountainMountain

Parkway

ParkwayParkwayParkway

P.O.

P.O.P.O.P.O.

Box

BoxBoxBox

3005

300530053005

Victoria,

Victoria,Victoria,Victoria,

BC,

BC,BC,BC,

Canada,

Canada,Canada,Canada,

V9B

V9BV9BV9B

6T9

6T96T96T9

Redlands,

Redlands,Redlands,Redlands,

CA

CACACA

92373

923739237392373

When

WhenWhenWhen

so

sososo

addressed,

addressed,addressed,addressed,

such

suchsuchsuch

notices

noticesnoticesnotices

shall

shallshallshall

be

bebebe

deemed

deemeddeemeddeemed

given

givengivengiven

upon

uponuponupon

deposit

depositdepositdeposit

in

ininin

the

thethethe

United

UnitedUnitedUnited

States

StatesStatesStates

Mail

MailMailMail

In

InInIn

all

allallall

other

otherotherother

instances,

instances,instances,instances,

notices

noticesnoticesnotices

shall

shallshallshall

be

bebebe

deemed

deemeddeemeddeemed

given

givengivengiven

at

atatat

the

thethethe

time

timetimetime

of

ofofof

actual

actualactualactual

delivery.

delivery.delivery.delivery.

Changes

ChangesChangesChanges

may

maymaymay

be

bebebe

made

mademademade

in

ininin

the

thethethe

names

namesnamesnames

and

andandand

addresses

addressesaddressesaddresses

of

ofofof

the

thethethe

person

personpersonperson

to

tototo

whom

whomwhomwhom

notices

noticesnoticesnotices

are

areareare

to

tototo

be

bebebe

given

givengivengiven

by

bybyby

giving

givinggivinggiving

notice

noticenoticenotice

pursuant

pursuantpursuantpursuant

to

tototo

this

thisthisthis

Section.

Section.Section.Section.

Section

SectionSectionSection

5.

5.5.5.

Attorneys'

Attorneys'Attorneys'Attorneys'

Fees.

Fees.Fees.Fees.

In

InInIn

the

thethethe

event

eventeventevent

any

anyanyany

action

actionactionaction

is

isisis

commenced

commencedcommencedcommenced

to

tototo

enforce

enforceenforceenforce

or

ororor

interpret

interpretinterpretinterpret

any

anyanyany

of

ofofof

the

thethethe

terms

termstermsterms

or

ororor

conditions

conditionsconditionsconditions

of

ofofof

this

thisthisthis

Agreement

AgreementAgreementAgreement

the

thethethe

prevailing

prevailingprevailingprevailing

Party

PartyPartyParty

shall,

shall,shall,shall,

in

ininin

addition

additionadditionaddition

to

tototo

costs

costscostscosts

and

andandand

any

anyanyany

other

otherotherother

relief,

relief,relief,relief,

be

bebebe

entitled

entitledentitledentitled

to

tototo

recovery

recoveryrecoveryrecovery

of

ofofof

its

itsitsits

reasonable

reasonablereasonablereasonable

attorneys'

attorneys'attorneys'attorneys'

fees,

fees,fees,fees,

including

includingincludingincluding

fees

feesfeesfees

for

forforfor

use

useuseuse

of

ofofof

in-house

in-housein-housein-house

counsel

counselcounselcounsel

by

bybyby

a

aaa

Party.

Party.Party.Party.

Section

SectionSectionSection

6.

6.6.6.

Entire

EntireEntireEntire

Agreement/Amendment.

Agreement/Amendment.Agreement/Amendment.Agreement/Amendment.

Except

ExceptExceptExcept

for

forforfor

the

thethethe

funding

fundingfundingfunding

agreement

agreementagreementagreement

dated

dateddateddated

January

JanuaryJanuaryJanuary

19,

19,19,19,

201l

201l201l201l

between

betweenbetweenbetween

NABC

NABCNABCNABC

and

andandand

City,

City,City,City,

this

thisthisthis

Agreement

AgreementAgreementAgreement

represents

representsrepresentsrepresents

the

thethethe

entire

entireentireentire

agreement

agreementagreementagreement

and

andandand

understanding

understandingunderstandingunderstanding

between

betweenbetweenbetween

the

thethethe

Parties

PartiesPartiesParties

as

asasas

to

tototo

the

thethethe

matters

mattersmattersmatters

contained

containedcontainedcontained

herein,

herein,herein,herein,

and

andandand

any

anyanyany

prior

priorpriorprior

negotiations,

negotiations,negotiations,negotiations,

proposals

proposalsproposalsproposals

or

ororor

agreements

agreementsagreementsagreements

(except

(except(except(except

for

forforfor

the

thethethe

aforementioned

aforementionedaforementionedaforementioned

January

JanuaryJanuaryJanuary

19,

19,19,19,

2011

201120112011

agreement)

agreement)agreement)agreement)

with

withwithwith

respect

respectrespectrespect

to

tototo

the

thethethe

same

samesamesame

are

areareare

superseded

supersededsupersededsuperseded

by

bybyby

this

thisthisthis

Agreement.

Agreement.Agreement.Agreement.

Any

AnyAnyAny

amendment

amendmentamendmentamendment

to

tototo

this

thisthisthis

Agreement

AgreementAgreementAgreement

shall

shallshallshall

be

bebebe

in

ininin

writing,

writing,writing,writing,

and

andandand

signed

signedsignedsigned

by

bybyby

authorized

authorizedauthorizedauthorized

representatives

representativesrepresentativesrepresentatives

of

ofofof

City

CityCityCity

and

andandand

NABC.

NABC.NABC.NABC.

Section

SectionSectionSection

7.

7.7.7.

Governing

GoverningGoverningGoverning

Law.

Law.Law.Law.

This

ThisThisThis

Agreement

AgreementAgreementAgreement

shall

shallshallshall

be

bebebe

governed

governedgovernedgoverned

by

bybyby

and

andandand

construed

construedconstruedconstrued

in

ininin

accordance

accordanceaccordanceaccordance

with

withwithwith

the

thethethe

laws

lawslawslaws

of

ofofof

the

thethethe

State

StateStateState

of

ofofof

California.

California.California.California.
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Section

SectionSectionSection

8.

8.8.8.

No

NoNoNo

Third

ThirdThirdThird

Party

PartyPartyParty

Beneficiary.

Beneficiary.Beneficiary.Beneficiary.
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BIOMASSBIOMASSBIOMASS

COMPANY,

COMPANY,COMPANY,COMPANY,

LLC

LLCLLCLLC
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motion

motionmotionmotion
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CouncilmemberCouncilmemberCouncilmember
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seconded

secondedsecondedseconded
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bybyby
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Pro
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Foster,
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unanimouslyunanimouslyunanimously
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agreedagreedagreed

the

thethethe

agreement

agreementagreementagreement

and

andandand

construction

constructionconstructionconstruction

of

ofofof

the

thethethe

Cycle

CycleCycleCycle

5

555

Safe

SafeSafeSafe

Routes

RoutesRoutesRoutes

to

tototo

Schools

SchoolsSchoolsSchools

Project

ProjectProjectProject

is

isisis
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bybyby
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approvedapprovedapproved
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MitigatedMitigatedMitigated
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NegativeNegativeNegative
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for
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a
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1.7
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mile

milemilemile
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a
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I

III

multi-use
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more
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